No doubt most Americans and Englishmen think that homosexuality, prostitution, and the publication of pornography are immoral. What part should this fact play in the decision whether to make them criminal? This is a tangled question, full of issues with roots in philosophical and sociological controversy. It is a question lawyers must face, however, and two recent and controversial events-publication of the Wolfenden Report in England,' followed by a public debate on prostitution and homosexuality, and a trio of obscenity decisions in the United States Supreme Court--press it upon us.
he summarized in these remarks about the practice of homosexuality: "We should ask ourselves in the first instance whether, looking at it calmly and dispassionately, we regard it as a vice so abominable that its mere presence is an offense. If that is the genuine feeling of the society in which we live, I do not see how society can be denied the right to eradicate it." 4 The lecture, and in particular this hypothetical position on punishing homosexuals, provoked a tide of rebuttal that spilled over from academic journals into the radio and the almost-popular press. 5 Lord Devlin has now republished the Maccabaean Lecture, together with six further essays developing and defending the views there expressed, a preface to the whole, and some important new footnotes to the original lecture. 0 American lawyers ought to attend to Lord Devlin's arguments. His conclusions will not be popular, although the swaggering insensitivity some of his critics found disappears with careful reading. Popular or not, we have no right to disregard them until we are satisfied that his arguments can be met. One of these arguments-the second of the two I shall discuss-has the considerable merit of focusing our attention on the connection between democratic theory and the enforcement of morals. It provokes us to consider, more closely than we have, the crucial concept upon which this connection depends-the concept of a public morality.
Lo"n DEvLIN's DISENCHANTMENT
The preface to the new book contains a revealing account of how Lord Devlin came to his controversial opinions. When he was invited to prepare his Maccabaean Lecture the celebrated Wolfenden Committee had recently published its recommendation that homosexual practices in private between consenting adults no longer be criminal. He had read with complete approval the Committee's expression of the proper division between crime and sin:
In this field, its [the law's] function, as we see it, is to preserve public order and decency, to protect the citizen from what is offensive or injurious, and to provide sufficient safeguards against exploitation and corruption of others .... It is not, in our view, the function of the law to intervene in the private lives of citizens, or to seek to enforce any particular pattern of behavior, further than is necessary to carry out the purposes which we have outlined ....
[T]here must remain a realm of private morality and immorality which is, in brief and crude terms, not the law's business. ' Lord Devlin believed that these ideals, which he recognized as derived from the teachings of Jeremy Bentham and John Stuart Mill, were unquestionable. He decided to devote his lecture to a painstaking consideration of what further changes, beyond the changes in the crime of homosexuality that the Committee recommended, would be necessary to make the criminal law of England conform to them. But study, in his words, "destroyed instead of confirming the simple faith in which I had begun my task" and he ended in the conviction that these ideals were not only questionable, but wrong.
The fact of his disenchantment is clear, but the extent of his disenchantment is not. He seems sometimes to be arguing the exact converse of the Committee's position, namely that society has a right to punish conduct of which its members strongly disapprove, even though that conduct has no effects which can be deemed injurious to others, on the ground that the state has a role to play as moral tutor and the criminal law is its proper tutorial technique. Those readers who take this to be his position are puzzled by the fact that distinguished philosophers and lawyers have concerned themselves to reply, for this seems a position that can safely be regarded as eccentric. In fact he is arguing not this position, but positions which are more complex and neither so eccentric nor so flatly at odds with the Wolfenden ideals. They are nowhere summarized in any crisp form (indeed the statement on homosexuality I have already quoted is as good a summary as he gives) but must be taken from the intricate arguments he develops.
There are two chief arguments. The first is set out in structured form in the Maccabaean Lecture. It argues from society's right to protect its own existence. The second, a quite different and much more important argument, develops in disjointed form through various essays. It argues from the majority's right to follow its own moral convictions in defending its social environment from change it opposes. I shall consider these two arguments in turn, but the second at greater length.
7.
Report of the Committee on Homosexual Offenses and Prostitution, supra note 1, at 9-10, 24. The first argument-and the argument which has received by far the major part of the critics' attention-is this:"
(1) In a modern society there are a variety of moral principles which some men adopt for their own guidance and do not attempt to impose upon others. There are also moral standards which the majority places beyond toleration and imposes upon those who dissent. For us, the dictates of particular religion are an example of the former class, and the practice of monogamy an example of the latter. A society cannot survive unless some standards are of the second class, because some moral conformity is essential to its life. Every society has a right to preserve its own existence, and therefore the right to insist on some such conformity.
(2) If society has such a right, then it has the right to use the institutions and sanctions of its criminal law to enforce the right--"[S]ociety may use the law to preserve morality in the same way it uses it to safeguard anything else if it is essential to its existence." 1 0 Just as society may use its law to prevent treason, it may use it to prevent a corruption of that conformity which ties it together. (3) But society's right to punish immorality by law should not necessarily be exercised against every sort and on every occasion of immorality-we must recognize the impact and the importance of some restraining principles. There are several of these, but the most important is that there "must be toleration of the maximum individual freedom that is consistent with the integrity of society."" These restraining principles, taken together, require that we exercise caution in concluding that a practice is considered profoundly immoral. The law should stay its hand if it detects any uneasiness or half-heartedness or latent toleration in society's condemnation of the practice. But none of these restraining principles apply, and hence society is free to enforce its rights, when public feeling is high, enduring and relentless, when, in Lord Devlin's phrase, it rises to "intolerance, indignation and disgust."' 2 Hence the summary conclusion about homosexuality:
if it is genuinely regarded as an abominable vice, society's right to eradicate it cannot be denied. We must guard against a possible, indeed tempting, misconception of this argument. It does not depend upon any assumption that when THE YALE LAW JOURNAL the vast bulk of a community thinks a practice is immoral they are likely right. What Lord Devlin thinks is at stake, when our public morality is challenged, is the very survival of society, and he believes that society is entitled to preserve itself without vouching for the morality that holds it together.
Is this argument sound? Professor H. L. A. Hart, responding to its appearance at the heart of the Maccabaean lecture, 3 thought that it rested upon a confused conception of what a society is. If one holds anything like a conventional notion of a society, he said, it is absurd to suggest that every practice the society views as profoundly immoral and disgusting threatens its survival. This is as silly as arguing that society's existence is threatened by the death of one of its members or the birth of another, and Lord Devlin, he reminds us, offers nothing by way of evidence to support any such claim. But if one adopts an artificial definition of a society, such that a society consists of that particular complex of moral ideas and attitudes which its members happen to hold at a particular moment in time, it is intolerable that each such moral status quo should have the right to preserve its precarious existence by force. So, Professor Hart argued, Lord Devlin's argument fails whether a conventional or an artificial sense of "society" is taken.
Lord Devlin replies to Professor Hart in a new and lengthy footnote. After summarizing Hart's criticism he comments, "I do not assert that any deviation from a society's shared morality threatens its existence any more than I assert that any subversive activity threatens its existence. I assert that they are both activities which are capable in their nature of threatening the existence of society so that neither can be put beyond the law."' 1 This reply exposes a serious flaw in the architecture of the argument.
It tells us that we must understand the second step of the argument -the crucial claim that society has a right to enforce its public morality by law-as limited to a denial of the proposition that society never has such a right. Lord Devlin apparently understood the Wolfenden Report's statement of a "realm of private morality . . . not the law's business" to assert a fixed jurisdictional barrier placing private sexual practices forever beyond the law's scrutiny. His arguments, the new footnote tells us, are designed to show merely that no such constitutional barrier should be raised, because it is possible that the challenge to established morality might be so profound that the very existence of a conformity in morals, and hence of the society itself, would be threatened. 15 We might well remain unconvinced, even of this limited point. We might believe that the danger which any unpopular practice can present to the existence of society is so small that it would be wise policy, a prudent protection of individual liberty from transient hysteria, to raise just this sort of constitutional barrier and forbid periodic reassessments of the risk.
But if we were persuaded to forego this constitutional barrier we would expect the third step in the argument to answer the inevitable next question: Granted that a challenge to deep-seated and genuine public morality may conceivably threaten society's existence, and so must be placed above the threshold of the law's concern, how shall we know when the danger is sufficiently clear and present to justify not merely scrutiny but action? What more is needed beyond the fact of passionate public disapproval to show that we are in the presence of an actual threat?
The rhetoric of the third step makes it seem responsive to this question-there is much talk of "freedom" and "toleration" and even "balancing." But the argument is not responsive, for freedom, toler-15. This reading had great support in the text even without the new footnote: "I think, therefore, that it is not possible to set theoretical limits to the power of the State to legislate against immorality. It is not possible to settle in advance exceptions to the general rule or to define inflexibly areas of morality into which the law is in no circumstances to be allowed to enter." The arguments presented bear out this construction. They are of the reductio ad absurdum variety, exploiting the possibility that what is immoral can in theory become subversive of society.
"But suppose a quarter or a half of the population got drunk every night, what sort of society would it be? You cannot set a theoretical limit to the number of people who can get drunk before society is entitled to legislate against drunkenness. The same may be said of gambling." Id. at 14.
Each example argues that no jurisdictional limit may be drawn, not that every drunk or every act of gambling threatens society. There is no suggestion that society is entitled actually to make drunkenness or gambling crimes if the practice in fact falls below the level of danger. Indeed Lord Devlin quotes the Royal Commission on Betting, Lotteries, and Gaming to support his example on gambling:
"If we were convinced that whatever the degree of gambling this effect [on the character of the gambler as a member of society] must be harmful we should be indined to think that it was the duty of the state to restrict gambling to the greatest extent practicable." (Cm. No. 8190 at para. 159 (1951), quoted in DavLrN 14).
The implication is that society may scrutinize and be ready to regulate, but should not actually do so until the threat of harm in fact exists.
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ation and balancing turn out to be appropriate only when the public outrage diagnosed at the second step is shown to be overstated, when the fever, that is, turns out to be feigned. When the fever is confirmed, when the intolerance, indignation and disgust are genuine, the principle that calls for "the maximum individual freedom consistent with the integrity of society" no longer applies. But this means that nothing more than passionate public disapproval is necessary after all.
In short, the argument involves an intellectual sleight of hand. At the second step, public outrage is presented as a threshold criterion, merely placing the practice in a category which the law is not forbidden to regulate. But offstage, somewhere in the transition to the third step, this threshold criterion becomes itself a dispositive affirmative reason for action, so that when it is dearly met the law may proceed without more. The power of this manoeuvre is proved by the passage on homosexuality. Lord Devlin concludes that if our society hates homosexuality enough it is justified in outlawing it, and forcing human beings to choose between the miseries of frustration and persecution, because of the danger the practice presents to society's existence. He manages this conclusion without offering evidence that homosexuality presents any danger at all to society's existence, beyond the naked claim that all "deviations from a society's shared morality . . . are capable in their nature of threatening the existence of society" and so "cannot be put beyond the law." 16 THE SECOND ARGUMENT: SOCIETY'S RIGHT TO FOLLOW ITS OWN LIGHTS We are therefore justified in setting aside the first argument and turning to the second. My reconstruction includes making a great deal explicit which I believe implicit, and so involves some risk of distortion, but I take the second argument to be this: 17 (1) If those who have homosexual desires freely indulged them, our social environment would change. What the changes would be cannot be calculated with any precision, but it is plausible to suppose, for example, that the position of the family, as the assumed and natural institution around which the educational, economic and recreational arrangements of men center, would be undermined, and the further ramifications of that would be great. We are too sophisticated to suppose that the effects of an increase in homosexuality would be confined to those who participate in the practice alone, just as we are too sophisticated to suppose that prices and wages affect only those who [Vol. 75:986
HeinOnline --75 Yale L.J. 992 [1965] [1966] negotiate them. The environment in which we and our children must live is determined, among other things, by patterns and relationships formed privately by others than ourselves.
(2) This in itself does not give society the right to prohibit homosexual practices. We cannot conserve every custom we like by jailing those who do not want to preserve it. But it means that our legislators must inevitably decide some moral issues. They must decide whether the institutions which seem threatened are sufficiently valuable to protect at the cost of human freedom. And they must decide whether the practices which threaten that institution are immoral, for if they are then the freedom of an individual to pursue them counts for less. We do not need so strong a justification, in terms of the social importance of the institutions being protected, if we are confident that no one has a moral right to do what we want to prohibit. We need less of a case, that is, to abridge someone's freedom to lie, cheat or drive recklessly, than his freedom to choose his own jobs or to price his own goods. This does not claim that immorality is sufficient to make conduct criminal; it argues, rather, that on occasion it is necessary.
(3) But how shall a legislator decide whether homosexual acts are immoral? Science can give no answer, and a legislator can no longer properly turn to organized religion. If it happens, however, that the vast bulk of the community is agreed upon an answer, even though a small minority of educated men may dissent, the legislator has a duty to act on the consensus. He has such a duty for two closely connected reasons: (a) In the last analysis the decision must rest on some article of moral faith, and in a democracy this sort of issue, above all others, must be settled in accordance with democratic principles. (b) It is, after all, the community which acts when the threats and sanctions of the criminal law are brought to bear. The community must take the moral responsibility, and it must therefore act on its own lights--that is, on the moral faith of its members.
This, as I understand it, is Lord Devlin's second argument. It is complex, and almost every component invites analysis and challenge. Some readers will dissent from its central assumption, that a change in social institutions is the sort of harm a society is entitled to protect itself against. Others who do not take this strong position (perhaps because they approve of laws which are designed to protect economic institutions) will nevertheless feel that society is not entitled to act, however immoral the practice, unless the threatened harm to an institution is demonstrable and imminent rather than speculative. Still others will challenge the thesis that the morality or immorality of an act ought even to count in determining whether to make it criminal
1966-]
THE YALE LAW JOURNAL (though they would no doubt admit that it does count under present practice), and others still will argue that even in a democracy legislators have the duty to decide moral questions for themselves, and must not refer such issues to the community at large. I do not propose to argue now for or against any of these positions. I want instead to consider whether Lord Devlin's conclusions are valid on his own terms, or the assumption, that is, that society does have a right to protect its central and valued social institutions against conduct which the vast bulk of its members disapproves on moral principle.
I shall argue that his conclusions are not valid, even on these terms, because he misunderstands what it is to disapprove on moral principle. I might say a cautionary word about the argument I shall present. It will consist in part of reminders that certain types of moral language (terms like "prejudice" and "moral position," for example) have standard uses in moral argument. My purpose is not to settle issues of political morality by the fiat of a dictionary, but to exhibit what I believe to be mistakes in Lord Devlin's moral sociology. I shall try to show that our conventional moral practices are more complex and more structured than he takes them to be, and that he consequently misunderstands what it means to say that the criminal law should be drawn from public morality. This is a popular and appealing thesis, and it lies near the core not only of Lord Devlin's, but of many other, theories about law and morals. It is crucial that its implications be understood.
THE CONCEPT OF A MORAL POSlTION
We might start with the fact that terms like "moral position" and "moral conviction" function in our conventional morality as terms of justification and criticism, as well as of description. It is true that we sometimes speak of a group's "morals," or "morality," or "moral beliefs," or "moral positions" or "moral convictions," in what might be called an anthropological sense, meaning to refer to whatever attitudes the group displays about the propriety of human conduct, qualities or goals. We say, in this sense, that the morality of Nazi Germany was based on prejudice, or was irrational. But we also use some of these terms, particularly "moral position" and "moral conviction," in a discriminatory sense, to contrast the positions they describe with prejudices, rationalizations, matters of personal aversion or taste, arbitrary stands, and the like. One use-perhaps the most characteristic useof this discriminatory sense is to offer a limited but important sort of justification for an act, when the moral issues surrounding that act are unclear or in dispute.
Suppose I tell you that I propose to vote against a man running for a public office of trust because I know him to be a homosexual and because I believe that homosexuality is profoundly immoral. If you disagree that homosexuality is immoral, you may accuse me of being about to cast my vote unfairly, acting on prejudice or out of a personal repugnance which is irrelevant to the moral issue. I might then try to convert you to my position on homosexuality, but if I fail in this I shall still want to convince you of what you and I will both take to be a separate point-that my vote was based upon a moral position, in the discriminatory sense, even though one which differs from yours. I shall want to persuade you of this, because if I do I am entitled to expect that you will alter your opinion of me and of what I am about to do. Your judgment of my character will be different-you might still think me eccentric (or puritanical or unsophisticated) but these are types of character and not faults of character. Your judgment of my act will also be different, in this respect. You will admit that so long as I hold my moral position, I have a moral right to vote against the homosexual, because I have a right (indeed a duty) to vote my own convictions. You would not admit such a right (or duty) if you were still persuaded that I was acting out of a prejudice or a personal taste.
I am entitled to expect that your opinion will change in these ways, because these distinctions are a part of the conventional morality you and I share, and which forms the background for our discussion. They enforce the difference between positions we must respect, although we think them wrong, and positions we need not respect because they offend some ground rule of moral reasoning. A great deal of debate about moral issues (in real life, although not in philosophy texts) consists of arguments that some position falls on one or the other side of this crucial line.
It is this feature of conventional morality that animates Lord Devlin's argument that society has the right to follow its own lights. We must therefore examine that discriminatory concept of a moral position more closely, and we can do so by pursuing our imaginary conversation. What must I do to convince you that my position is a moral position?
(a) I must produce some reasons for it. This is not to say that I have to articulate a moral principle I am following or a general moral theory to which I subscribe. Very few people can do either, and the ability to hold a moral position is not limited to those who can. My reason need not be a principle or theory at all. It must only point out THE YALE LAW JOURNAL some aspect or feature of homosexuality which moves me to regard it as immoral: the fact that the Bible forbids it, for example, or that one who practices homosexuality becomes unfit for marriage and parenthood. Of course, any such reason would presuppose my acceptance of some general principle or theory, but I need not be able to state what it is, or realize that I am relying upon it.
Not every reason I might give will do, however. Some will be excluded by general criteria stipulating sorts of reasons which do not count. We might take note of four of the most important such criteria:
(i) If I tell you that homosexuals are morally inferior because they do not have heterosexual desires, and so are not "real men," you would reject that reason as showing one type of prejudice. Prejudices, in general, are postures of judgment that take into account considerations our conventions exclude. In a structured context, like a trial or a contest, the ground rules exclude all but certain considerations, and a prejudice is a basis of judgment which violates these rules. Our conventions stipulate some ground rules of moral judgment which obtain even apart from such special contexts, the most important of which is that a man must not be held morally inferior on the basis of some physical, racial or other characteristic he cannot help having. Thus a man whose moral judgments about Jews, or Negroes, or Southerners, or women, or effeminate men are based on his belief that any member of these classes automatically deserves less respect, without regard to anything he himself has done, is said to be prejudiced against that group.
(ii) If I base my view about homosexuals on a personal emotional reaction ("they make me sick") you would reject that reason as well. We distinguish moral positions from emotional reactions, not because moral positions are supposed to be unemotional or dispassionatequite the reverse is true-but because the moral position is supposed to justify the emotional reaction, and not vice versa. If a man is unable to produce such reasons, we do not deny the fact of his emotional involvement, which may have important social or political consequences, but we do not take this involvement as demonstrating his moral conviction. Indeed, it is just this sort of position-a severe emotional reaction to a practice or a situation for which one cannot accountthat we tend to describe, in lay terms, as a phobia or an obsession.
(iii) If I base my position on a proposition of fact ("homosexual acts are physically debilitating") which is not only false, but is so implausible that it challenges the minimal standards of evidence and argument I generally accept and impose upon others, then you would regard my belief, even though sincere, as a form of rationalization, and disqualify my reason on that ground. (Rationalization is a complex concept, and also includes, as we shall see, the production of reasons which suggest general theories I do not accept.) (iv) If I can argue for my own position only by citing the beliefs of others ("everyone knows homosexuality is a sin") you will conclude that I am parroting and not relying on a moral conviction of my own. With the possible (though complex) exception of a deity, there is no moral authority to which I can appeal and so automatically make my position a moral one. I must have my own reasons, though of course I may have been taught these reasons by others.
No doubt many readers will disagree with these thumbnail sketches of prejudice, mere emotional reaction, rationalization and parroting. Some may have their own theories of what these are. I -ant to emphasize now only that these are distinct concepts, whatever the details of the differences might be, and that they have a role in deciding whether to treat another's position as a moral conviction. They are not merely epithets to be pasted on positions we strongly dislike.
(b) Suppose I do produce a reason which is not disqualified on one of these (or on similar) grounds. That reason will presuppose some general moral principle or theory, even though I may not be able to state that principle or theory, and do not have it in mind when I speak. If I offer, as my reason, the fact that the Bible forbids homosexual acts, or that homosexual acts make it less likely that the actor will marry and raise children, I suggest that I accept the theory my reason presupposes, and you will not be satisfied that my position is a moral one if you believe that I do not. It may be a question of my sincerity--do I in fact believe that the injunctions of the Bible are morally binding as such, or that all men have a duty to procreate? Sincerity is not, however, the only issue, for consistency is also in point. I may believe that I accept one of these general positions, and be wrong, because my other beliefs, and my own conduct on other occasions, may be inconsistent with it. I may reject certain Biblical injunctions, or I may hold that men have a right to remain bachelors if they please or use contraceptives all their lives.
Of course, my general moral positions may have qualifications and exceptions. The difference between an exception and an inconsistency is that the former can be supported by reasons which presuppose other moral positions I can properly claim to hold. Suppose I condemn all homosexuals on Biblical authority, but not all fornicators. What reason can I offer for the distinction? If I can produce none which supports it, I cannot claim to accept the general position about Biblical authority. If I do produce a reason which seems to support the distinction, the same sorts of question may be asked about that reason as were asked about my original reply. What general position does the reason for my exception presuppose? Can I sincerely claim to accept that further general position? Suppose my reason, for example, is that fornication is now very common, and has been sanctioned by custom. Do I really believe that what is immoral becomes moral when it becomes popular? If not, and if I can produce no other reason for the distinction, I cannot claim to accept the general position that what the Bible condemns is immoral. Of course, I may be persuaded, when this is pointed out, to change my views on fornication. But you would be alert to the question of whether this is a genuine change of heart, or only a performance for the sake of the argument.
In principle there is no limit to these ramifications of my original claim, though of course, no actual argument is likely to pursue very many of them.
(c) But do I really have to have a reason to make my position a matter of moral conviction? Most men think that acts which cause unnecessary suffering, or break a serious promise with no excuse, are immoral, and yet they could give no reason for these beliefs. They feel that no reason is necessary, because they take it as axiomatic or self-evident that these are immoral acts. It seems contrary to common sense to deny that a position held in this way can be a moral position.
Yet there is an important difference between believing that one's position is self-evident and just not having a reason for one's position. The former presupposes a positive belief that no further reason is necessary, that the immorality of the act in question does not depend upon its social effects, or its effects on the character of the actor, or its proscription by a deity, or anything else, but follows from the nature of the act itself. The claim that a particular position is axiomatic, in other words, does supply a reason of a special sort, namely that the act is immoral in and of itself, and this special reason, like the others we considered, may be inconsistent with more general theories I hold.
The moral arguments we make presuppose not only moral principles, but also more abstract positions about moral reasoning. In particular, they presuppose positions about what kinds of acts can be immoral in and of themselves. When I criticize your moral opinions, or attempt to justify my own disregard of traditional moral rules I think are silly, I
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HeinOnline --75 Yale L.J. 998 [1965] [1966] will likely proceed by denying that the act in question has any of the several features that can make an act immoral-that it involves no breach of an undertaking or duty, for example, harms no one including the actor, is not proscribed by any organized religion, and is not illegal. I proceed in this way because I assume that the ultimate grounds of immorality are limited to some such small set of very general standards. I may assert this assumption directly or it may emerge from the pattern of my argument. In either event, I will enforce it by calling positions which can claim no support from any of these ultimate standards arbitraiy, as I should certainly do if you said that photography was immoral, for instance, or swimming. Even if I cannot articulate this underlying assumption, I shall still apply it, and since the ultimate criteria I recognize are among the most abstract of my moral standards, they will not vary much from those my neighbors recognize and apply. Although many who despise homosexuals are unable to say why, few would claim affirmatively that one needs no reason, for this would make their position, on their own standards, an arbitrary one.
(d) This anatomy of our argument could be continued, but it is already long enough to justify some conclusions. If the issue between us is whether my views on homosexuality amount to a moral position, and hence whether I am entitled to vote against a homosexual on that ground, I cannot settle the issue simply by reporting my feelings. You will want to consider the reasons I can produce to support my belief, and whether my other views and behavior are consistent with the theories these reasons presuppose. You will have, of course, to apply your own understanding, which may differ in detail from mine, of what a prejudice or a rationalization is, for example, and of when one view is inconsistent with another. You and I may end in disagreement over whether my position is a moral one, partly because of such differences in understanding, and partly because one is less likely to recognize these illegitimate grounds in himself than in others.
We must avoid the sceptical fallacy of passing from these facts to the conclusion that there is no such thing as a prejudice or a rationalization or an inconsistency, or that these terms mean merely that the one who uses them strongly dislikes the positions he describes this way. That would be like arguing that because different people have different understandings of what jealousy is, and can in good faith disagree about whether one of them is jealous, there is no such thing as jealousy, and one who says another is jealous merely means he dislikes him very much.
We may now return to Lord Devlin's second argument. He argues that when legislators must decide a moral issue (as by his hypothesis they must when a practice threatens a valued social arrangement), they must follow any consensus of moral position which the community at large has reached, because this is required by the democratic principle, and because a community is entitled to follow its own lights. The argument would have some plausibility if Lord Devlin meant, in speaking of the moral consensus of the community, those positions which are moral positions in the discriminatory sense we have been exploring.
But he means nothing of the sort. His definition of a moral position shows he is using it in what I called the anthropological sense. The ordinary man whose opinions we must enforce, he says, ". . . is not expected to reason about anything and his judgment may be largely a matter of feeling."' 8 "If the reasonable man believes," he adds, "that a practice is immoral and believes also-no matter whether the belief is right or wrong, so be it that it is honest and dispassionate-that no right-minded member of his society could think otherwise, then for the purpose of the law it is immoral."' 9 Elsewhere he quotes with approval Dean Rostow's attribution to him of the view that "the comtion, of reason and feeling, of experience and prejudice." 20 His sense of what a moral conviction is emerges most clearly of all from the famous remark about homosexuals. If the ordinary man regards homosexuality "as a vice so abominable that its mere presence is an offence," 2 ' this demonstrates for him that the ordinary man's feelings about homosexuals are a matter of moral conviction.
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His conclusions fail because they depend upon using "moral position" in this anthropological sense. Even if it is true that most men think homosexuality an abominable vice and cannot tolerate its presence, it remains possible that this common opinion is a compound of 21. Id. at 17. 22. In the preface (Id. at viii) Lord Devlin acknowledges that the language of the original lecture might have placed "too much emphasis on feeling and too little on reason," and he states that the legislator is entitled to disregard "irrational" beliefs. He gives as an example of the latter the belief that homosexuality causes earthquakes, and asserts that the exclusion of irrationality "is usually an easy and comparatively unmportant process." I think it fair to conclude that this is all Lord Devlin would allow him to exclude. If I am wrong, and Lord Devlin would ask him to exclude prejudices, per. sonal aversions, arbitrary stands and the rest as well, he should have said so, and attempted to work some of these distinctions out. If he had, his conclusions would have been different and would no doubt have met with a different reaction.
prejudice (resting on the assumption that homosexuals are morally inferior creatures because they are effeminate), rationalization (based on assumptions of fact so unsupported that they challenge the community's own standards of rationality), and personal aversion (representing no conviction but merely blind hate rising from unacknowledged self-suspicion). It remains possible that the ordinary man could produce no reason for his view, but would simply parrot his neighbor who in turn parrots him, or that he would produce a reason which presupposes a general moral position he could not sincerely or consistently claim to hold. If so, the principles of democracy we follow do not call for the enforcement of the consensus, for the belief that prejudices, personal aversions and rationalizations do not justify restricting another's freedom itself occupies a critical and fundamental position in our popular morality. Nor would the bulk of the community then be entitled to follow its own lights, for the community does not extend that privilege to one who acts on the basis of prejudice, rationalization, or personal aversion. Indeed, the distinction between these and moral convictions, in the discriminatory sense, exists largely to mark off the former as the sort of positions one is not entitled to pursue.
A conscientious legislator who is told a moral consensus exists must test the credentials of that consensus. He cannot, of course, examine the beliefs or behavior of individual citizens; he cannot hold hearings on the Glapham omnibus. That is not the point.
The claim that a moral consensus exists is not itself based on a poll. It is based on an appeal to the legislator's sense of how his community reacts to some disfavored practice. But this same sense includes an awareness of the grounds on which that reaction is generally supported. If there has been a public debate involving the editorial columns, speeches of his colleagues, the testimony of interested groups, and his own correspondence, these will sharpen his awareness of what arguments and positions are in the field. He must sift these arguments and positions, trying to determine which are prejudices or rationalizations, which presuppose general principles or theories vast parts of the population could not be supposed to accept, and so on. It may be that when he has finished this process of reflection he will find that the claim of a moral consensus has not been made out. In the case of homosexuality, I expect, it would not be, and that is what makes Lord Devlin's undiscriminating hypothetical so serious a misstatement. What is shocking and wrong is not his idea that the community's morality counts, but his idea of what counts as the community's morality.
Of course the legislator must apply these tests for himself. If he shares the popular views he is less likely to find them wanting, though if he is self-critical the exercise may convert him. His answer, in any event, will depend upon his own understanding of what our shared morality requires. That is inevitable, for whatever criteria we urge him to apply, he can apply them only as he understands them.
A legislator who proceeds in this way, who refuses to take popular indignation, intolerance and disgust as the moral conviction of his community, is not guilty of moral elitism. He is not simply setting his own educated views against those of a vast public which rejects them. He is doing his best to enforce a distinct, and fundamentally important, part of his community's morality, a consensus more essential to society's existence in the form we know it than the opinion Lord Devlin bids him follow.
No legislator can afford to ignore the public's outrage. It is a fact he must reckon with. It will set the boundries of what is politically feasible, and it will determine his strategies of persuasion and enforcement within these boundries. But we must not confuse strategy with justice, nor facts of political life with principles of political morality. Lord Devlin understands these distinctions, but his arguments will appeal most, I am afraid, to those who do not.
POSTSCRIPT ON PORNOGRAPHY I have been discussing homosexuality because that is Lord Devlin's example. I should like to say a word about pornography, if only because it is, for the time being, more in the American legal headlines than homosexuality. This current attention is due to the Supreme Court's decisions and opinions in three recent cases: Ginzburg, Mishkin and Fanny Hill. 23 In two of these, convictions (and jail sentences) for the distribution of pornography were upheld, and in the third, while the Court reversed a state ban on an allegedly obscene novel, three justices dissented.
Two of the cases involved review of state procedures for constitutionality, and the third the interpretation and application of a federal statute. The Court therefore had to pass on the constitutional question of how far a state or the nation may legally restrict the publication of erotic literature, and on questions of statutory construction. But each decision nevertheless raises issues of political principle of the sort we have been considering.
A majority of the Court adheres to the constitutional test laid down 23. Supra note 2.
some years ago in Roth. 2 4 As that test now stands, a book is obscene, and as such not protected by the first amendment, if: "(a) the dominant theme of the material taken as a whole appeals to a prurient interest in sex; (b) the material is patently offensive because it affronts contemporary community standards relating to the description or representation of sexual matters; and (c) the material is utterly without redeeming social value." 2 5 We might put the question of political principle this way: What gives the federal government, or any state, the moral right to prohibit the publication of books which are obscene under the Roth test? Justice Brennan's opinion in Mishkin floated one answer: erotic literature, he said, incites some readers to crime. If this is true, if in a significant number of such cases the same readers would not have been incited to the same crime by other stimuli, and if the problem cannot effectively be handled in other ways, this might give society a warrant to ban these books. But these are at least speculative hypotheses, and in any event they are not pertinent to a case like Ginzburg, in which the Court based its decision not on the obscene character of the publications themselves, but on the fact that they were presented to the public as salacious rather than enlightening. Can any other justification be given for the prohibition of obscene books?
An argument like Lord Devlin's second argument can be constructed, and many of those who feel society is entitled to ban pornography are in fact moved by some such argument. It might take this form:
(1) If we permit obscene books freely to be sold, to be delivered as it were with the morning milk, the whole tone of the community will eventually change. That which is now thought filthy and vulgar in speech and dress, and in public behavior, will become acceptable. A public which could enjoy pornography legally would soon settle for nothing very much tamer, and all forms of popular culture would inevitably move closer to the salacious. We have seen these forces at work already-the same relaxations in our legal attitudes which enabled books like Tropic of Cancer to be published have already had an effect on what we find in movies and magazines, on beaches and on the city streets. Perhaps we must pay that price for what many critics plausibly consider works of art, but we need not pay what would be a far greater price for trash-mass-manufactured for profit only. (2) It is not a sufficient answer to say that social practices will not change unless the majority willingly participates in the change. Social corruption works through media and forces quite beyond the control of the mass of the people, indeed quite beyond the control of any conscious design at all. Of course, pornography attracts while it repels, and at some point in the deterioration of community standards the majority will not object to further deterioration, but that is a mark of the corruption's success, not proof that there has been no corruption. It is precisely that possibility which makes it imperative that we enforce our standards while we still have them. This is an example -it is not the only one-of our wishing the law to protect us from ourselves.
(3) Banning pornography abridges the freedom of authors, publishers and would-be readers. But if what they want to do is immoral, we are entitled to protect ourselves at that cost. Thus we are presented with a moral issue: does one have a moral right to publish or to read "hard-core" pornography which can claim no value or virtue beyond its erotic effect? This moral issue should not be solved by fiat, nor by self-appointed ethical tutors, but by submission to the public. The public at present believes that hard-core pornography is immoral, that those who produce it are panderers, and that the protection of the community's sexual and related mores is sufficiently important to justify restricting their freedom.
But surely it is crucial to this argument, whatever else one might think of it, that the consensus described in the last sentence be a consensus of moral conviction. If it should turn out that the ordinary man's dislike of pornographers is a matter of taste, or an arbitrary stand, the argument would fail because these are not satisfactory reasons for abridging freedom.
It will strike many readers as paradoxical even to raise the question whether the average man's views on pornography are moral convictions. For most people the heart of morality is a sexual code, and if the ordinary man's views on fornication, adultery, sadism, exhibitionism and the other staples of pornography are not moral positions, it is hard to imagine any beliefs he is likely to have that are. But writing and reading about these adventures is not the same as performing in them, and one may be able to give reasons for condemning the practices (that they cause pain, or are sacrilegious, or insulting, or cause public annoyance) which do not extend to producing or savoring fantasies about them.
Those who claim a consensus of moral conviction on pornography [V/ol. 75:986 must provide evidence that this exists. They must provide moral reasons or arguments which the average member of society might sincerely and consistently advance in the manner we have been describing. Perhaps this can be done, but it is no substitute simply to report that the ordinary man-within or without the jury box-turns his thumb down on the whole business.
